APPENDI X 6.

COMMVENTS FROM
SWAT TECHNI CAL ADVI SCRY GROUP
AND STAKEHOLDERS



From LAWPCA [l awpca@wi . net]

Sent: Monday, Novenmber 06, 2000 9:21 AM

To: Mower, Barry F

Subj ect: Re: Ambient Water Quality Criterion for Mercury

Barry-here are sone reports for your file on how other States and EPA
Regi ons are regarding inplenetnati on of G.I standards on nercury. The
best managenent policy is being prposed in Chio especially for |oca
limts for indirect dischargers, such as dentists. Vivian



From LAWPCA [| awpca@wi . net]

Sent: Monday, Novenber 06, 2000 1:22 PM
To: Mower, Barry F

Subj ect: draftm nutes

Barry, Although i amnot a nmenber of the cormmittee | offer a few
changes for your consideration. Vivian



From LAWPCA [| awpca@wi . net]

Sent: Monday, Novenber 06, 2000 2: 02 PM

To: Mower, Barry F; Bill Zarolinski; Harry Russel; Nick Bennett; Stewart
Hol m Terry Hai nes

Cc: Smith, Andy E.; Wnters, Hal; Frohnberg, Eric; Gerry Kanke

Subj ect: Re: Anmbient Water Quality Criterion for Mercury

Barry and ot her SWAT Team nenbers: | am attaching a copy of Miine's
current interimnmercury limts for POTWs and industrial direct

di schargers, as a backdrop for discussions so far. | aslo attach ny dta

file based on M. nerill's menorandum These are "where we are now'
l[imts and were generally set based on 3 to 4 data points for each plant.
Several plants "excceded" these over the summer at |east once. Vi vi an

Mat ki vi ch ( MAICA)



From Ni ck [nbennett @rcm or(g]

Sent: Monday, Decenber 04, 2000 11:53 AM
To: Mower, Barry F

Subj ect: RE: nercury AWQC

H Barry:

Thanks for this. Just to let you know, the Council takes the position
that we need strong, scientifically based criteria that are protective of
human health, aquatic life, and wildlife. | don't necessarily agree with
Stuart that nunbers bel ow background are irrelevant; they are meaningfu
in the sense that we have to get the concentrations of nmercury in our
water down to these levels in order for themto be in attainment with
"fishabl e" standards and to protect our wildlife. What | would say is
that in addition to keeping dischargers from exacerbating the problem
this also neans that Maine has to be working regionally and nationally on
deposition sources.

Therefore, we would ask that DEP promul gate a technically sound and
protective set of criteria whether by adopting from other states that
have good criteria or by devel opi ng one for Mine.

For what it's worth, | just want to reiteriate that | was m staken about
the human health criterion in the report to Congress.

Also, I'mattaching a table of Great Lakes criteria fromMke Mirray, a
scientist with the NWF Great Lakes Ofice, that | though night be

hel pful .

[[ GLHGMR~1.DOC : 4156 in GLHGAMR-1. DOC ]]

Ni ck.

----- Original Message-----
From Mower, Barry F [ SMIP: Barry. F. Mower @t at e. ne. us]
Sent: Friday, Decenber 01, 2000 5:44 PM
To: Al an Houston; Bill Zarolinski; Cowger, RepScott; Dan Kusnierz;
George Lord; Harry Russel; Nick Bennett; Norm Anderson; Rebecca Van
Beneden;
Stewart Holn Terry Hai nes
Subj ect : mercury AWQC

If you received a previous enmail fromne a few m nutes ago pl ease delete
it as it was inconplete.

Thank all of you that were able for attending our nmeeting Nov 3 to

di scuss an anbient water quality criterion for mercury. Enclosed is a
summary of what we discussed including the table of various criteria from
EPA and other states. W discussed a recommendation to follow EPA's new
approach and use Mine's FTAL (fish tissue action level) for nercury (0.2
ppm with a BAF determ ned for Mine (400,000-600,000) which results in
an AWQC of 0.3-0.5 ng/l (ppt). Ni ck al so made a proposal to adopt the
Mercury Study Report to Congress wildlife nunmber, 0.6 ppt, essentially
the sane as the first nethod.

In once sense, since these criteria would be |ess than background, then
they may not nean nuch. |In that case, the current |aw which does not
allow a discharge that increases background, would be the controlling



factor unless rescinded by the legislature. |If the current law is kept,
it could be very difficult to meet. Then sone ot her nmanagenent strategy
may need to be devel oped.

But | never took a final poll of all of you to see if you agree. Pl ease
let nme know if you do or not, and if not what you propose.

We are having another neeting on Dec 15 from 10-12 here at DEP for

nmuni ci palities and industry and anyone el se who w shes to cone. You al
are welconme, but this is not a SWAT neeting and we are not requesting
your presence. | expect it to focus on policy and conpliance issues.

<< File: HGAWQC. xls >> << File: HGAWQCMLsum doc >>



Water Quality Criteria for

Mercury in Great Lakes States

Criteria (ng/l or ppt) Conment s Sour ce
a
Aquat | W I dli Human
e fe Heal t h
Life
910 1.3 3.1 Lake M chi gan http://ww. ipcb.state.il.us/title35/
Basi n wnl oad/ C302. pdf
1300 - 12 O her waters of Sane
state
908 1.3 1.8 Lake M chi gan http://ww. ai.org/leqgislative/iac/ti
Basi n e327. ht n
12 - 150 O her waters of Sane
state "
1.3 1.8 Apply statew de http://ww. deq. state. m . us/ pub/ swgy/ 1
es/ part 4. pdf
910 1.3 1.5 Class 2 waters of | http://ww.revisor.|leg.state. m. us/:
Lake Superi or | e/ 7052/ 0100. ht n
Basin ©
2400 - 6.9 O her Cass 2 http://ww. revisor.| eg.state.nm. us/:
waters of state ¢ |le/7050/0222. htm
910 1.3 3.1 Lake Erie Basin € | http://ww.epa.state.oh.us/dsw rul e:
745-1. htm
910 - 12 Chio River Basin http://ww. epa. st ate. oh. us/ dsw rul e
745-1. htm
440 | 1.3 1.5 Apply statew de http://ww. | egis.state.w .us/rsbh/ cot
( Sear chabl e)
1.3 1.8 http://ww. epa. gov/ f edr gst r/ EPA- WATI
1995/ Mar ch/ Day- 23/ pr-82DI R/ pr - 82. ht |

a: Chronic standards.

I n sone cases,

standards for nercury as well.

b: Both criteria apply outside of m xing zone;

criterion for 4-day average.
c: Class 2 waters -

states have acute

aquatic life

based on aquatic |life and recreation

(i ncluding protection of human health through fish

consunpti on).



d: Acute value, (other value of 4900 given as well). Could not
find chronic aquatic life val ue.

e: For all three criteria, outside m xing zone average val ue,
for total reactive nercury.

f: Chronic criterion for cold water fish, warm water
sportfish, and other aquatic life.



From Ni ck [nbennett @rcm or(g]

Sent: Monday, Decenber 04, 2000 12:05 PM
To: Mower, Barry F

Subj ect: Hg

One last thought. | don't think | agree with you about |ow ppt

nunbers bei ng unworkable. Take a | ook at the average limts for
facilities in Maine. There are a significant nunber in the single digit
ppt range, including Anson-Mdi son and Lew ston Auburn, which are not
typical small-town POTW by any neans. And this is before we have really
started to i nplenent pollution prevention fro nercury in Mine.

Ni ck



From Terry Hai nes [ hai nes@rmi ne. edu]

Sent: Monday, Decenber 04, 2000 3: 05 PM

To: Mower, Barry F; Alan Houston; Bill Zarolinski; Cowger, RepScott; Dan
Kusni erz; George Lord; Harry Russel; Nick Bennett; Norm Anderson;
Rebecca Van Beneden; Stewart Holm Terry Hai nes

Subj ect: RE: nercury AWQC

First let me state clearly that | do not condone di scharge of nercury

to the atnosphere or surface waters by anyone anywhere at any tine. Any
mercury is too nuch nmercury. However, mercury is a natural conponent of
the earth's crust and will always be present. Therefore, we can never

achi eve zero discharge of mercury and will never be able to reduce water
concentrations of mercury to prehistoric natural background levels while
mai ntai ni ng current standards of living. Because of the conplexity of the
bi ogeochem stry of nercury, | do not believe we have sufficient data to
denonstrate that discharge of relatively small amounts of mercury (i.e., a
maxi nrum of a few tens of ng/L) to rivers and streans will materially
damage aquatic resources in the vicinity of these discharges. The
spreadsheet Barry has devel oped of fish mercury concentrations above and
bel ow di scharges | ends support to this view. However, that mercury is
going to go sonmewhere, and nmay cause damage to resources in areas renote

fromthe discharge. Inspection of the data in the Maine InterimLimts
spreadsheet indicates that nost of the facilities are dischargi ng nodest
anmounts of nmercury and | think it will be very hard to argue that they

shoul d be forced to elimnate any discharge, which is essentially what the
proposed regul ati on would do. The top 20 or so facilities, however, are a
different kettle of nercury, and | believe these should be capabl e of
greatly reducing their mercury discharge. | think it would damage our
credibility to advocate the establishnment of a nercury criterion that is
unattai nable. | would prefer a nore nmeasured approach, perhaps sonething
where a standard is phased in over tinme, or progressively tightened over
time, and focused on the nobst serious dischargers. | think this would
have the best chance of garnering public support, and neking a rea
difference in environnmental quality in Maine over the near term

Terry A. Hai nes

USGS/ BRD, University of Mine

5751 Murray Hall, Orono, ME 04469-5751

hai nes@mi ne. edu or hai nes@sgs. gov

phone: 207-581-2578, fax: 207-581-2537

“In the rat race, even if you win, you're still a rat."
<; ) ====< < ) ====< < ) ====< < ) ====< < ) —===<

----- Original Message-----

From Mower, Barry F [mailto: Barry. F. Mower @t at e. ne. us]

Sent: Friday, Decenber 01, 2000 5:44 PM
To: Al an Houston; Bill Zarolinski; Cowger, RepScott; Dan Kusnierz; George
Lord; Harry Russel; Nick Bennett; Norm Anderson; Rebecca Van Beneden
Stewart Holm Terry Hai nes

Subj ect: nercury AWQC

If you received a previous enmail fromnme a few m nutes ago pl ease delete
it as it was inconplete.

Thank all of you that were able for attending our neeting Nov 3 to
di scuss an anbient water quality criterion for nercury. Enclosed is a
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summary of what we discussed including the table of various criteria from
EPA and other states. W discussed a recommendation to follow EPA's new
approach and use Maine's FTAL (fish tissue action level) for nmercury (0.2
ppm with a BAF determ ned for Mine (400, 000-600,000) which results in
an AWQC of 0.3-0.5 ng/l (ppt). Ni ck al so nade a proposal to adopt the
Mercury Study Report to Congress wildlife nunber, 0.6 ppt, essentially the
same as the first method.

In once sense, since these criteria would be |ess than background, then

they may not nean nuch. In that case, the current |aw which does not
al l ow a di scharge that increases background, would be the controlling
factor unless rescinded by the legislature. |[If the current law is kept,

it could be very difficult to neet. Then sone ot her managenent strategy
may need to be devel oped.

But | never took a final poll of all of you to see if you agree. Please
let me know if you do or not, and if not what you propose.

We are having another meeting on Dec 15 from 10-12 here at DEP for

muni ci palities and i ndustry and anyone el se who wi shes to cone. You al
are welcome, but this is not a SWAT neeting and we are not requesting your
presence. | expect it to focus on policy and conpliance issues.

<<HGAWQCMLsum doc>> <<HGAWCC. x| s>>
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From Lotic [lotic@ninets. net]

Sent: Friday, Decenber 08, 2000 3:15 PM

To: Mower, Barry F; Al an Houston; Cowger, RepScott; Dan Kusnierz; George
Lord; Harry Russel; Nick Bennett; Norm Anderson; Rebecca Van Beneden
Stewart Holm Terry Hai nes

Subj ect: Re: nercury AWQC

Sorry for the |l ateness of ny reply, but | have had to mull this over

for sone tinme. | have read your enmil and Terry's reply and | have to
tell you | amextrenely unconfortable and cannot support a recomendati on
for a nunmerical criteria that is unattainable. A criterion should be the
standard or the target value for our ambient waters based upon scientific
and toxicological information. As | nentioned during our neeting of
Novenber 3, EPA has acknow edged that water quality criteria are devel oped
"based solely on data and scientific judgements on the relationship

bet ween pol | utant concentrati ons and environnental and human health

ef fects.

Protective assunptions are nmade regardi ng the exposure intakes that humans
may experience. These criteria do not reflect consideration of econonic

i mpacts or the technol ogical feasibility of neeting the chem ca
concentrations in anbient water".

G ven the nmercury concentrations identified in Miine's anbient waters and
the concentrations reported fromwet and dry deposition comng into the
state, the adoption of a nunerical standard of 0.3 to 0.6 ppt fails "the
straight face test". It is both unattainable and it fails to inplenent a
practical approach for the reduction of nercury in the environment. | do
not believe with certainty that we either need or want that |evel of
strict standard. One question. What are the soci o-economc

i mplications of adopting such a strict standard for the people and

busi nesses of the State of Maine and what are the environnental benefits
that will be realized? Use as many bl ue books as you need.

My suggestion is to adopt a narrative standard that will pronpote awareness
as well as short-termand | ong-term environnental inprovenment. This has
been done before. Certain Mdwestern states are using | anguage |ike
"virtual elimnation" of elenental mercury and nercury products as a means
to nmove forward.

For exanple, the City of Boston just announced the future ban on the sale
of mercury fever thernoneters. As these types of product controls are

i mpl enented, the departnent could nove forward by working with those
wastewater facilities with nercury sources that are controllable or
amenabl e to renoval .

In sutmmary, | do not believe that we shoul d adopt a prohibitive
nunerical standard given current anmbient conditions, its inplications for
Maine's citizens and our current |evel of know edge.

Bill Zarolinsk
Lotic, Inc.

phone: 207-948-3062
Fax: 207-948-3087

----- Original Message-----

From Mower, Barry F <Barry.F. Mower @&t ate. ne. us>
To: Al an Houston <phoward@wi .net>; Bill Zarolinski <lotic@ninets.net>;
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Cowger, RepScott <SCOWNGER@t at e. me. us>; Dan Kusni erz

<pi nwat er @enobscot nati on. org>; George Lord <Ecocycl e@ri nt.net>;, Harry
Russel <HHRUSSELL- ME@wr | dnet.att.net>; Nick Bennett <nbennett @rcm org>;
Nor m Ander son <Nander son@hi neLung. or g>; Rebecca Van Beneden
<rebeccav@M® Il NE. mai ne. edu>; Stewart Hol m <sehol m@apac. conr; Terry Hai nes
<Hai nes@mi ne. mai ne. edu>

Dat e: Friday, Decenber 01, 2000 5:47 PM

Subj ect: nercury AWQC

> f you received a previous email fromme a few mnutes ago pl ease delete
it >as it was inconplete.

>

>Thank all of you that were able for attending our neeting Nov 3 to

di scuss >an anbient water quality criterion for nmercury. Enclosed is a
summary of >what we di scussed including the table of various criteria from
EPA and other >states. W discussed a recomendation to foll ow EPA' s new
approach and use >Maine's FTAL (fish tissue action level) for mercury (0.2
ppm with a BAF >determ ned for Mine (400, 000-600,000) which results in
an AWQC of 0.3-0.5 >ng/l (ppt). Ni ck al so made a proposal to adopt the
Mercury Study Report to >Congress wildlife nunber, 0.6 ppt, essentially
the sane as the first method.

>

>

>l n once sense, since these criteria would be | ess than background, then
>t hey may not mean much. |In that case, the current |aw which does not
al l ow >a di scharge that increases background, would be the controlling
factor >unless rescinded by the legislature. |If the current law is kept,

it could >be very difficult to meet. Then sone ot her nmanagenent strategy
may need to >be devel oped.

>

>But | never took a final poll of all of you to see if you agree. Please
et >me know if you do or not, and if not what you propose.

>

>We are having another neeting on Dec 15 from 10-12 here at DEP for
>municipalities and industry and anyone el se who wi shes to conme. You al
are >wel conme, but this is not a SWAT neeting and we are not requesting
your >presence. | expect it to focus on policy and conpliance issues.

>

>

>
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From Norman Anderson [ NAnder son@rei nel ung. or g]

Sent: Monday, Decenber 11, 2000 11:10 AM

To: Mower, Barry F; Alan Houston; Bill Zarolinski; Cowger, RepScott; Dan
Kusni erz; George Lord; Harry Russel; Nick Bennett; Nornman Anderson;
Rebecca Van Beneden; Stewart Holm Terry Hai nes

Cc: Smith, Andy E

Subj ect: RE: nmercury AWX

The concerns expressed regarding a standard that is | ower than

background have parallels to the standard setting process for hazardous
air pollutants (HAPS). Indeed, even criteria air pollutants such as ozone,
particul ates, and | ead may have background | evel s above those that are
cause for health concern. Needless to say, there has been very little
progress over the past 20-30 years in setting anmbient air criteria for
HAPS. As | recall, nercury was one of the original HAPS, and an eni ssion
standard was set back in the 1970s, although I'mnot sure how relevant it
is now

At the risk of appearing overly sinplistic, it would seemto ne that any
criterion or standard should prevent nercury em ssions fromincreasing,
and notivate some sort of continuous inprovenment goal. It should al so
notivate the collection and anal ysis of data necessary to develop a
priority list of sources warranting attention froma pollution
control/prevention standpoint.

Al so, focusing on my particular sphere of interest, it should sonehow be
coordinated with other simlar pollution prevention strategies (such as
limting nitrogen oxide or particulate enmissions fromutility boilers).

VWhat ever the final outconme is, it seenms |ike there's sonme opportunity here
to stinulate creative thinking towards realistic environnental inprovenent
obj ecti ves.

- Norm

Nor man Ander son, MSPH

Ameri can Lung Associ ation of Mine
122 State St.

Augusta, Maine 04330

Phone: 622-6394 or 1-800-499-5864
Fax: (207) 626-2919

Emai | : Nander son@mi nel ung. org

> - Original Message-----

> From Mower, Barry F [mailto:Barry. F. Mower @t at e. nme. us]

> Sent: Fri day, December 01, 2000 5:44 PM

> To: Al an Houston; Bill Zarolinski; Cowger, RepScott; Dan Kusnierz;
Ceor ge

Lord; Harry Russel; Nick Bennett; Norm Anderson; Rebecca Van Beneden
Stewart Holm Terry Haines
Subj ect: mercury AWQC

If you received a previous enmail fromme a few m nutes ago pl ease del ete
it as it was inconplete.
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> Thank all of you that were able for attending our neeting Nov 3 to

> di scuss an anbient water quality criterion for nercury. Enclosed is a

> summary of what we discussed including the table of various criteria
from

> EPA and other states. W discussed a recommendation to follow EPA s new
> approach and use Maine's FTAL (fish tissue action level) for nercury

(0.2
> ppm) with a BAF determ ned for Miine (400,000-600,000) which results in
> an AWQC of 0.3-0.5 ng/l (ppt). Ni ck al so made a proposal to adopt the

> Mercury Study Report to Congress wildlife nunmber, 0.6 ppt, essentially
t he

> sane as the first nethod.

>

> | n once sense, since these criteria would be | ess than background, then
> they nmay not mean nuch. |In that case, the current |aw which does not

> allow a discharge that increases background, would be the controlling

> factor unless rescinded by the legislature. |If the current law is kept,
> it could be very difficult to neet. Then sone ot her managenent strategy
> may need to be devel oped.

>

> But | never took a final poll of all of you to see if you agree. Please
> |let me know if you do or not, and if not what you propose.

>

> We are having another neeting on Dec 15 from 10-12 here at DEP for

> municipalities and i ndustry and anyone el se who wi shes to cone. You al
> are welcone, but this is not a SWAT neeting and we are not requesting
your presence. | expect it to focus on policy and conpliance issues.

>

> << File: HGAWQCMLsum doc >> << File: HGAWQC. xls >>
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From Ni ck [nbennett @rcm or(g]

Sent: Thursday, Decenber 14, 2000 4:34 PM

To: Lotic; Mwer, Barry F; Al an Houston; Cowger, RepScott; Dan Kusnierz;
CGeorge Lord; Harry Russel; Norm Anderson; Rebecca Van Beneden; Stewart
Hol m Terry Hai nes

Cc: Smith, Andy E.; Frohnberg, Eric

Subj ect: RE: nercury AWQC

[[ SWATHG-1.DOC : 5403 in SWATHG-1. DOC ]]
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Decenmber 14, 2000

To the SWAT Commi tt ee:

This e-mail concerns the devel opnent of anbient water quality
criteria for mercury. First, as background, it is inportant
to remenber that DEP is required by law to develop criteria
that are protective of human health, aquatic life, and
wildlife. To quote the statute:

"The Departnment of Environnental Protection shall devel op
proposed statewide criteria for nmercury that are protective of
human health, aquatic life and wildlife. In devel oping the
criteria, the departnent shall consider all avail able

i nformation, including standards devel oped by other states,
the Great Lakes region and the United States Environnental
Protection Agency and any information provided by the

Depart nent of Human Services, Bureau of Health" (Reference 1).

I n addition, another relevant piece of background information
comes fromthe Code of Federal Regul ations:

"131.11 Criteria

(a) Inclusion of Pollutants: (1) States nust adopt those water
quality criteria that protect the designated use. Such
criteria nmust be based on sound scientific rationale and nust
contain sufficient paraneters or constituents to protect the

designated use. For waters with nultiple use designations,
the criteria shall support the nost sensitive use.

(2) Toxic pollutants. States nust review water quality data
and information on discharges to identify specific water
bodi es where toxic pollutants nay be adversely affecting water
gquality or the attainment of the designated water use or where
the levels of toxic pollutants are at a | evel to warrant
concern and nust adopt criteria for such toxic pollutants
applicable to the water body sufficient to protect the

desi gnat ed use." (Reference 2)

Currently all of Maine's waters violate their designated use
of fishing due to nercury contam nati on.

Therefore, it is the position of the Natural Resources Counci
of Maine (NRCM -- and it is a |legal obligation -- that DEP
must reconmend to the legislature water quality criteria that
are truly protective of human health, wildlife, and aquatic
life. Cearly, there is too much mercury in our water now.
We have fish advisories in all of our inland waters that
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strictly imt -- and in sonme cases for sone species,

conpl etely recomend agai nst -- fish consunption. It is also
clear that our wildlife is threatened by nercury. "Based on
ri sk categories devel oped fromthe literature and in situ
studies by BioD versity Research Institute and their

col l aborators, 28% of the breeding | oon population in Maine is
estimated to be at risk, while 40% of the eggs laid are
potentially inpacted... Recaptured adult loons exhibit a significant annual increase of
Hg (9% in males, 5.6% in females) that we predict will significantly reduce lifetime individual
performance (Reference 3). Mai ne' s eagl es have conparabl e | evel s of
mercury contam nation to Maine's | oons and the | owest
reproductive rate of any major population in the US (Reference
4).

Again, this information tells us that mercury levels in our
waters are already too high now. Levels of nmercury that are
"safe" nmust be | ower than what we currently have, or we would
not have all of the problens associated with nercury that we
do -- both wildlife and human-health related. Qur new
criteria nust reflect this reality.

Atruly protective set of criteria is also not only inportant
in terns of |icensed discharges to our waters, but it is also
inmportant in ternms of enforcing limts on air deposition as
well. In Wsconsin and Florida, EPA has already begun work on
air TMDLs that nodel the relationship between air pollution
sources of mercury and concentrations in waters to which the
mercury is deposited (Reference 5). Maine nmust, with the help
of EPA and other states, eventually performthe sane or
simlar exercises to ratchet down on air sources that are
contributing to nmercury contam nation of our waters. W need
accurate criteria in order to have target values for these
sorts of exercises.

I n addition, concerning direct discharges to surface water,
Mai ne statute is very clear that the DEP"nmay issue a di scharge
|icense or approve water quality certification for a project
affecting a water body in which the standards of
classification are not net if the project does not cause or
contribute to the failure of the water body to neet the
standards of classification" (Reference 6). Because M ne
waters are not in attainment with the standards of their
classification (i.e., they do not neet the designated use of
fishing), DEP cannot |icense discharges that increase the
amount of nmercury in our waters.

Al though NRCM wi Il maintain this position strongly, we are
very willing to be flexible in terns of a conpliance tine
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table and to commit our own resources to hel p reduce sources
of mercury that end up in discharges to our waters. W do not
believe that drastically reducing or elimnating mercury from
di scharges to our surface waters should be a treatnent-based
effort. It is clearly inportant to reduce nercury sources.

To this end, NRCMis already in a partnership with DEP and

Mai ne hospitals to virtually elimnate the use of mercury in
hospitals over the course of the next several years. W also
believe that getting nercury out of dentistry wll be

i nportant, because so nuch of the nercury in donestic

wast ewat er cones from dental amal gam (the mercury | eaches out
fillings and is excreted in human waste). W are al so working
in the legislature to get nercury out of consuner products and
woul d wel cone hel p fromindustry and munici pal treatnent plant
operators in all of these endeavors.

Finally, it should al so be noted that nmany POTW and
industrial facilities are very near to where they need to be
in ternms of conpliance according recent DEP data (i.e., they
have di scharge concentrations under 10 ppt). Qut of 149
facilities, nore than 50 (I counted 57) facilities had average
di scharge concentrati ons under 10 ppt (Reference 7). This is
true even without significant pollution prevention efforts

ai med at source reduction of nercury for many or nost of these
facilities. This neans that reducing nercury to | ow single
digit ppt levels for all of Maine's facilities should be

f easi bl e t hrough source reduction.

| would like to make two final points. The first is in
response to the discussion of the relationship between
inorganic and nethylnercury in water that took place both at
our neeting and through e-mail exchanges. | do believe it is
reasonabl e to devel op bi oaccunul ati on factors (BAFs) for
inorganic nmercury in water to nmethyl mercury in fish. Wile
there is variability in the values of these BAFs, variability
is sonething that is frequent in environnental contam nant
data, and the variability of these BAFs is well within the
range of variability we see for other environnmental data.

| ndeed, we see that that bioaccunulation factors are nostly
within a factor of two or three across the state (Reference
8). Certainly, it is reasonable to use statistics and
conservative assunptions to account for this degree of
variability. In addition, while NRCM acknow edges t hat
methylation rates may differ in different environnments and
that the ratio of MeHg to inorganic Hg in water may al so vary,
we believe that the bioaccumul ati on process offers many
opportunities for "snoothing" of this variability. In
addition, we are not convinced that the ratio of MeHg to
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inorganic Hg in the water colum is necessarily the critical
relationship in the bioaccunul ati on process. The
concentration of MeHg in sedi nent versus that of inorganic
nmercury in the water colum or in sedinment may in fact be a
nmore critical relationship. In any event, environnental
variability is sonething that is dealt wwth in every anbi ent
water quality criterion; mercury is not different.

Lastly, as SWAT nenbers consi der the issue of the nmercury
water quality criteria, please keep in mnd that Maine is
committed to an international agreenent signed by the CGovernor
wi th the northeastern Canadi an provi nces and the New Engl and
states. This docunent states as its goal: "The virtua

el imnation of the discharge of anthropogenic nmercury into the
environnment, which is required to ensure that serious or
irreversi ble damage attributable to these sources i s not
inflicted upon human health and the environnment"” (Reference
9). The criteria should be developed with this commtnent in
m nd.

Pl ease | et nme know if you have questions.

Si ncerely,

Ni ck Bennett
Staff Scienti st
Nat ur al Resources Council of M ne

Ref er ences

1. Maine Session Laws. 1999. Chapter 500 S.P. 716 - L.D.
2038

2. 40 CFR CH 1. 131.11

3. David Evers, Chris De Sorbo, and Lucas Savoy.2000.
Assessing the inpacts of nethylmercury on piscivorous wildlife
as indicated by the Comon Loon, 1998-99. 1999 Final Report.
Submitted to: Mai ne Departnent of Environnmental Protection.
Surface Water Anbient Toxic Mnitoring Program Mrch 31.

4. Linda Welch. 1994. Contam nant Burdens and Reproductive
Rates of Bald Eagles Breeding in Maine. US Fish and Wldlife
Servi ce.

5. See, for exanple,
http://ww. epa. gov/ ONOW t ndl / madppfs. htnl, for a brief
description of this work.

6. 38 MRSA 464 (F)(1l-a)(3)
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7. Maine DEP. 2000. List of interimlimts for Mine

di schargers. August 24.
8. Andy Smith and Eric Frohnberg. Handout to SWAT Conmittee.

9. New Engl and Governors/ Eastern Canadi an Prem ers. 1998.
Mercury Action Pl an.
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From |awpca@w . net

Sent: Wednesday, Decenber 27, 2000 2:40 PM

To: Mercury Policy, Legislation, and Regul ations
Cc: Mower, Barry F

Subj ect: [rmercury_policy] phenyl mecuric acetate

>As a wastewater operator, | aminterested in discharges of outdated |ab
reagents and nedicines that contain nercury preservatives. Wl-Mrt's
Equat e nasal spray contains 0.02 ng/nL of Phenylnercuric Acetate as a
preservative. Conmercial pH buffers 4 and 7 al so contain phenyl necuric
acetate (62-38-4) as a preservative. How much nercury is is phenyl
mecuric

acetate ng/ G? | have seen MARA's extensive list of nmercury preserved
hospital |ab reagents, but have not seen such a list of "brand nane”
products sold at retail. Has anyone?

Vi vian Mat ki vi ch
Lew st on- Auburn Water Pollution Control Authority
207-782-0917

You are currently subscribed to mercury_policy as:
Barry. F. Mower @t at e. me. us
To unsubscri be send a blank email to

| eave-mercury_policy-228S@yri s. newnpa. or g
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From Terry Hai nes [ hai nes@rmi ne. edu]

Sent: Tuesday, January 02, 2001 3:12 PM
To: Mower, Barry F

Subject: RE: nmercury report to Legislature

H Barry:

I have reviewed the report and generally agree with it. Two things
you
m ght consi der are:

1. The large variation in fish nercury content anong | akes suggests that
there are major factors affecting the bioaccurmul ati on of nmercury fromthe
environnent that we don't yet understand. The BAF is a mmjor
oversinplification of a very conplex process, and should be recogni zed as
such.

2. The pollock and mackerel data | end support to the hypothesis that

human activity affects fish nercury content over and above atnospheric
deposition, and supports the need to reduce discharge of mercury into

surface waters.

Terry A. Hai nes

USGS/ BRD, University of Mine

5751 Murray Hall, Orono, ME 04469-5751

hai nes@mi ne. edu or hai nes@sgs. gov

phone: 207-581-2578, fax: 207-581-2537

“In the rat race, even if you win, you're still a rat."
<; ) —===< <; ) —===< <; ) —===< <; ) —===< <; ) —===<

----- Original Message-----

From Mower, Barry F [mailto: Barry. F. Mower @t at e. ne. us]

Sent: Friday, Decenber 29, 2000 3:47 PM
To: Courtemanch, Dave L; Merrill, Dennis L; Pierce, Sterling; Lennett,
Davi d; Brooks, Janes P; 'David VanWe'; Smith, Andy E.; Frohnberg, Eric;
W nters, Hal; Bourque, Peter; Analeis Hafford; Bill Taylor; Bob Nadeau
Brad Mbore; BRI; Bruce Nichol son; Carl Akeley; Charles Applebee; Chris
Hal | ; Dougl as Barton; Gerry Kanke; Heather Swan; Ken Gallant; Patricia
lanni; Peter Clark; Sandy Perry; Scott Cowger; Scott Reed; Smith, Andy
E.; Vivian Matkivich; Alan Houston; Bill Zarolinski; Cowger, RepScott;
Dan Kusnierz; George Lord; Harry Russel; Ni ck Bennett; Norm Anderson
Rebecca Van Beneden; Stewart Holm Terry Hai nes

Subj ect: nercury report to Legislature

Here is a draft of the nmercury Anbient Water Quality Criteria report due
t he Legislature Jan 15, 2001 for your review and conment. Since we need
to make any necessary changes and get the report printed by Jan 12, we
need coments ASAP and no later than Jan 5, earlier if they are
substantial, or we will not be able to consider them

As you will see we are reconmending elimination of 38 MRSA section
420(1)(A) the 'no discharge that increases the natural concentration'
section and sone other changes to clean up the statute. W are proposing
that we use our upconi ng AWQC rul e-nmaking to adopt new EPA criteria
including nercury. EPA will publish a new nmercury criterion in the FR

wi thin the next week or so,
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which allows states to adopt site-specific criteria. W wll propose to
adopt statew de site-specific criteria for mercury by rule. Ala the new
EPA

AWXC, we will propose a Fish Tissue Criterion (FTC). W will propose 0.2
ppm the Bureau of Health's current Fish Tissue Action Level for wonen of
chi | dbearing age and children under 8. And we will propose to use a BAF
of

1-1.3 mllion which results in an AWQC of ~0.2 ppt.

Knowi ng that nost facilities will have difficulty neeting the new FTC, at
least initially, we will also propose in rule a waste minim zation
approach, with [icense linmts based on the existing interimmercury
limts, and P2 plans that require nore effort to reduce by tiers.
Facilties might be placed into tiers by the calculated increase in nercury
levels in their receiving waters; the higher the projected increase in the
receiving water, the nore work needs to be done. Remenber this is a
draft and ideas are wel cone, especially for the P2 portion.

Encl osed are the nmain document HGAWX. doc, and table 1 HGAWXI1t1.xls in
MS
Word 97 and Excel 97

<<HGAWQC. doc>> <<HGAWQCLt 1. x| s>>
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From LAWPCA [| awpca@wi . net]

Sent: Tuesday, January 02, 2001 3:35 PM

To: Mower, Barry F

Cc: WIlliamE. Taylor; Mchael Barden; CGeoff Pellechia; Annaleis
Hafford; Gerald Kanke; Charles MDowell; Bentzel, Dick; Brad More;
Davi d Keith; Janet Abrahanson; Joan Kiszely; John Hart; M ke Bol duc;
Paul Wntle; Phyllis Rand; Thomas W/l ey; Steve Harris; Scott Cl ukey; Ron
Letarte; Jay Pinpare; Howard Carter; Dave Anderson; Andrew Rudzi nsKki
Rogers, James R; Steven Lane; Russ Mathers; Nicholson, Bruce; John
Barl ow; Deb McGrath; Brent Dickey; Bill Zarolinski; Waring, Mary
Subj ect: Draft Report to Legislature: mercury limt

Barry: Because tinme is really inportant, | have quickly jotted down

some comments for you. If you need nore substantive material, like a
summary of requirenents for TMDL al |l ocations when the river does not have
attai nment, and the requirnents devel opment of local linmts, | can get
these to you.

However, you probably could get it quicker and better from DEP permt
writers |ike G eg Wod, DEP s pretreatnent program coordinator, Jim
Rogers, and TMDL experienced staff, [|ike Paul M tnik. Thanks for the
opportunity to comment. Vivian Matkivich, MANCA, 207-782-0917
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To: Barry Mower
From Vivian Matkivich, MVWCA
January 2, 2001

Here are sonme comments on the draft report to the Legislature.
Thanks for getting this out to the stakehol ders so soon.

1. Stakehol ders concern: An instreamwater quality limt
| ower than the actual instreamconcentration requires that
the State and EPA refuse to wite new permts, or allow
growt h (increased discharge) for existing permttees,
until a Total Maximum Daily Loading (TMDL) has been
established, and allocations nmade. The TMDL requirenents,
and resulting adverse econom c inpacts, should be
explained in the report to the Legislature.

2. Stakehol ders concern: Local limts for indirect
di schargers to all publicly owed wastewater treatnent
plants will be necessary. Only 14 or 15 nunicipalities
currently have legal authority to wite permts for
i ndirect dischargers. Wwo will wite the rest of the |ocal
[imts? 1In any case, if the treatnment plant has to neet
0.2 ng/L at end of pipe, this virtually nmakes the | ocal
mercury limt for industry less than 0.2 ng/L, and
probably zero di scharge. If the nmunicipal permt witer
can use 0.2 ng/L as an instreamlimt, allowi ng for m xing
zones (dilution), its still a problem because of the TNMDL
allocation requirenent. If the waterbody is above 0.2 ng/L,
its still probably a zero limt for industry until an
allocation is made to increase the POTWs [imt. O herw se
the industrial users/indirect dischargers are contributing

to “pass-through.” As a POTW exceedi ng our interim end-of -
pipe limt of 4.5 ng/L, we are already concerned about
“pass-through.” The effects of the proposed water quality

standard on nunicipalities and indirect dischargers needs
to be expressed in the report.

3. Stakehol ders neeting: Nothing is noted about atnospheric
deposition of mercury as being the primry cause of fish
advisories in Maine. David Van We said the State woul d be
abl e to address atnospheric deposition by giving a TWVDL
allocation ( | assuned to be expressed as specific air
emssions |imts to Mdwest utilities, etc.). If the DEP
has genuine plans to address atnospheric deposition by
TMDL, this needs to be expressed in this report.
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MEMO

To: Barry Mower
From Bruce Nichol son
Date: 1/3/01

Re: Comments on the Draft Mercury Report to the Legislature

A coupl e of comments for your consideration on the draft report. These
conments are mine and should not be attributed to MMACA. Thank you for
providing the draft to the interested parties for coment.

1. The table to the Novenmber 3, 2000 SWAT neeting notes in Appendix 1 is
not included, perhaps by design, but | think it should be included.

2. The DEP's position up through 11/3/00 was that mercury was subject to
EPA's AWQC in effect on 8/13/97, and | don't understand why there is now a
sudden change in this position as evidenced in the report on page Vv,
"Mercury was not subject to the AWCQ but rather had its own narrative
criterion (38 MRSA section 420(1) (A since 1971, ...". This sentence
does not square with the 11/3/00 DEP SWAT neeting notes. See page xvii of
the report (Novenber 3, 2000 SWAT neeting notes in Appendix 1, 1st page

| ast sentence in 1st paragraph)-- "It is the DEP's position that US EPA
AWQC that were recomended on August 17, 1997, the last tinme DEP nmde
changes to Chapter 530.5, are Mine's current criteria." The AWQXC in

effect on 8/13/97 included criteria for nercury, and this criteria was
provided on the referenced attached table (now absent from report, see
coment above). This mercury criteria has also been historically posted
on the DEP's web page at ww. state.ne.us/dep/blwg/ docnonitoring/dmist.htm
as Maine's “adopted criteria”. | believe you also confirmed this on
12/ 15/00 in response to my inquiry at the stakeholders neeting, although
acknow edging that the Departnent's position was in dispute. The argunent
being that nercury is addressed separately in 38 MRSA section 420(1) with

a narrative criteria and "any other toxic substance" is dealt with in
section 420(2) by adopting the EPA AWQC by reference. The fact renains,
however, that: 1) Maine’'s AWCQ appear in both statute and regul ations

(DEP Chapter 530.5 promulgated by the BEP); 2) there is no carve out for
mercury in Chapter 530.5 which on its face regulates all toxics wth
nati onal water criteria in accordance with EPA AW or alternative
criteria established in the rule; and 3) the statutory authority for the
BEP's rulemaking in Chapter 530.5 is 38 MRSA sections 420 and 464,
therefore, the argunent that section 420 trunps the nercury AWXC
established by the BEP in Chapter 530.5 is not entirely valid. The
| egi slature has given the BEP specific rulemaking authority with respect
to water quality criteria in 38 MRSA section 464(5):

“Rules shall be promulgated by January 1, 1987, and as necessary thereafter, and shall include, but are
not limited to, sampling and analytical methods, protocols and procedures for satisfying the water
quality criteria, including evaluation of the impact of any discharge on the resident biological

community.”
Finally, | don't believe it is valid to say that just because nmercury has
a narrative criterion in 38 MRSA section 420(1), it can not also be
subject to nuneric criterion. It is not necessarily an either or

scenario, as evidenced by provisions for both narrative and nunerical
water quality criteria in DEP Chapter 530.5(A)(1) and (2). Has there been
an official change in the Departnent’s position on this issue?
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3. I have to take issue with the statenent attributed to me in Appendix
2, “Bruce Nicholson said that maybe the existing | aw of no di scharge woul d
be preferred over the proposed AWQXC. ~ I have always believed that any
“risk-based criteria” which is the legislative directive in developing a
statewide criteria that is protective of human health, aquatic life and
wildlife after consideration of all available information would be better
than the existing narrative standard in 38 MRSA section 420(1), because
the 1971 standard can never be enforced in practice; and any statenents
that we should not “backslide” fromit are silly, because for good reason
the DEP has never enforced the standard. The reasons being: 1) how would
a NPDES permt witer ever translate, in any concentration which
i ncreases the natural concentration of nercury in the receiving waters”
into an enforceable nuneric permt condition; and 2) a straight reading of
the statute indicates it is supposed to apply to all indirect as well as
di rect dischargers of nercury. This would pick up nonpoint discharges of
mercury including stormmvater discharges, as well as all non-donmestic
i ndirect dischargers of nmercury discharging into POTW. What was being
di scussed at the 12/15/00 neeting was this new concept of facilities to
take additional mandatory pollution prevention nmeasures or BMPs if they
exceeded the new standard. \What | spoke to was, that to the extent that
the trigger to take these prescribed neasures was |inked to exceedances of
the standard in the old law (any concentration above the “natural
concentration” in the receiving waters), it should be noted that the DEP
has only determ ned the so called natural concentration mercury in Miine's
fresh waters not nmarine waters.

4. | am not sure that it is accurate to state that a general consensus was reached on the concept of compliance
schedules and mandatory additional pollution prevention/BMPs for facilities that can not meet a 0.2 ppt
AWQC. | do not think enough details were provided for a consensus and the stakeholders were hearing the
concept floated for the first time. One potential issue that | see as unfair, isthat the burden of this new pollution
prevention work appears to fall only on the shoulders of existing 38 MRSA section 413 facilities that have
interim limits established under DEP chapter 519. There is no discussion sharing this burden with: 1) other
section 413 dischargers that the DEP has exempted under Chapter 519 (land application facilities, overboard
dischargers, CSOs, snow dumps, pesticides applications, and all the various Group 11 facilities; 2) nonpoint
source dischargers of mercury; 3) indirect dischargers of mercury into POTWSs and 4) sources of atmospheric
deposition of mercury which is the major source of mercury contamination in Maine.
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M. Barry MNower

Bureau of Land and Water Quality
Departnment of Environnental Protection
17 State House Station

Augusta, Mt 04333-0017

Dear Barry:

This letter represents the comments of the Natural Resources
Council of Maine (the Council) on your draft report

"Devel opnent of Anmbient Water Quality Criteria for Mercury".
On the whole, the Council is very supportive of this docunent.
In particular, we support DEP's use of the BAF of one mllion,
t he Fish Tissue Action Level of 0.2 ppm and the AWX of 0.2
ng/l. W also commend DEP for doing this very substanti al

pi ece of work in such a short tine and naking it available to
t he public quickly.

In addition, we support DEP' s devel opnent of a pollution-
prevention based policy for dealing with nercury discharges
and the recognition of the inportance of source reduction in
this process. W also agree that the details of this policy
shoul d be devel oped t hrough rul emaki ng and | ook forward to
participating in that process.

However, we are concerned about the use of the current set of
interimlicense limts as permanent future limts in discharge
|icenses, an action this report inplies DEP may take. The
Legislature clearly asked DEP to develop these Iimts only as
an interimmeasure to prevent increases in nercury pollution
whi |l e DEP devel oped criteria. As we stated clearly at the
meeting on Decenber 15'", these interimlinmts will not drive
pol I ution prevention nmeasures. Although we recogni ze that
there needs to be flexibility in terns of the timng of
conpliance with the new criteria and that this process will be
a long termeffort, the Council believes there nust al so be
conti nuous progress towards the goal of conpliance with the
criteria. The Council also believes that license limts are
the nost inportant tool in terns of driving pollution
prevention efforts and that DEP should not rely on best

managenent practices alone -- although these too are inportant
-- to work towards conpliance with the new nmercury criteria.
W are willing to think flexibly about conpliance schedul es,

and as David Van We discussed at the stakehol ders' neeting,

ti ered approaches requiring nore rapid i nprovenents and nore
substantial efforts by facilities discharging nore nercury.
However, we believe use of the current interimlimts as |ong-
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termlicense limts will hinder inprovenents to effl uent
quality. We | ook forward to working with DEP on the details
of a conpliance programduring the rul emaki ng process.

In addition, we are concerned about DEP s proposal to base
tiers on a given "facility's inpact on the receiving water
concentration of nercury". The Council believes DEP nust
remenber that nercury is a bioaccunul ative toxicant with the
potential for far-field and sedinent inpacts. Therefore, nass
load is just as inportant, if not nore so, than receiving

wat er concentration, and should al so be consi dered when

devel oping tiers.

The Council al so believes that DEP' s apparent decision not to pronul gate
awldlife criterion for nmercury is unacceptable. DEP notes in its
report that "PL 1999 Chapter 500 section 6 required that ‘the Departnent
of Environnmental Protection shall devel op proposed statewi de criteria
for nmercury that are protective of human health, aquatic life, and
wildlife'." DEP also notes that "that 28% of Miine' s |oons are
considered at risk based on levels of nercury reported to cause
reproductive effects in |aboratory studies.” Therefore, it is both a
clear legal obligation and an ecol ogical necessity to develop a wldlife
criterion. However, the Council understands DEP's concern about using
an unpronulgated wildlife criterion fromEPA's report to Congress.
Therefore, we recomend that DEP work with Dave Evers to develop a
wildlife criterion based on his work with loons. Froma review of his
report prepared for Maine DEP, we believe that he should be very capable
of assisting DEP in developing a wildlife criterion quickly.

Thank you again for your effort on this report. Please et me know if
you have questi ons.

Si ncerely,

Ni ck Bennett
Staff Scienti st
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From Carlton E. Akel ey [akel eyce@NPaper. coni
Sent: Friday, January 05, 2001 10:49 AM

To: Mower, Barry F

Cc: Brian R Stetson

Subject: RE: nmercury report to Legislature

It still came through garbled. | would like the material nmiled even
though it nmay be to late to coment on it. | understand Pierce, Atwood
and/or MPPA will be comenting. M comments from your cover letter

expl anation woul d be that the recomended AWQC seens to be based on the
nost conservative assunptions possible. Considering this fact, it becones
even nore inportant to the regulated community that the criteria for
setting discharge limts be very clearly spelled out. (I suspect that
very few facilities have any chance of comng close to 0.2ppt in their

di scharge in the foreseeahle future because of background | evels.) Your
cover letter indicates discharge limts will be "based on" interim
limts. Does this nean the existing interimlimts would be continued for
some time? |If they were subject to change | would be interested

to know how t he magni tude of the change would be deternmined. | would also
like to understand better what is neant by "nore effort” in reference to
P2 pl ans.

What P2 requirenents would you envision for vaious |evels of Hg effluent
concentration?

Thank you.
Carl Akel ey
----- Oiginal Message-----

From Mower, Barry F
Sent: Thursday, January 04, 2001 5:29 PM

To: "Carlton E. Akel ey’

Subj ect : Re: mercury report to Legislature

Sorry. Here it is again. |If you don't get it this time | will put it in
the mail, but you probably won't get it before we have to go to print.

----- Original Message-----
From Carlton E. Akeley [mailto: akel eyce@NPaper. com
Sent: Wednesday, January 03, 2001 8:14 AM
To: Mower, Barry F
Subj ect: RE: nmercury report to Legislature

Thi s document, as well as the updated appendix 4 from Eric Frohnberg, cane
through in a forml could not recover. Could you resend them or send them
snail-mail. M address is Carl Akeley, Great Northern Paper, 1 Katahdin
Avenue, M I Ilinocket, ME 04462. Thanks.

Car |

----- Original Message-----
From Mower, Barry F
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Sent: Friday, Decenber 29, 2000 4:02 PM

To: Courtemanch, Dave L; Merrill, Dennis L; Pierce, Sterling; Lennett,
Davi d; Brooks, Janes P; 'David VanWe'; Smith, Andy E.; Frohmberg, Eric...
Subj ect : mercury report to Legislature

Here is a draft of the nercury Anbient Water Quality Criteria report due
the Legislature Jan 15, 2001 for your review and comment. Since we need
to make any necessary changes and get the report printed by Jan 12, we
need comrents ASAP and no later than Jan 5, earlier if they are
substantial, or we will not be able to consider them

As you will see we are reconmending elimnation of 38 MRSA section
420(1)(A) the 'no discharge that increases the natural concentration'
section and sone other changes to clean up the statute. W are proposing
that we use our upconm ng AWQC rul e-making to adopt new EPA criteria

i ncluding nmercury. EPA will publish a new nmercury criterion in the FR
within the next week or so, which allows states to adopt site-specific
criteria. We will propose to adopt statew de site-specific criteria for
mercury by rule. Ala the new EPA AWQC, we will propose a Fish Tissue
Criterion (FTC). W will propose 0.2 ppm the Bureau of Health's current
Fi sh Ti ssue Action Level for women of childbearing age and children under
8. And we will propose to use a BAF of 1-1.3 million which results in an

AWQC of ~0.2 ppt.

Knowi ng that nost facilities will have difficulty neeting the new FTC, at
least initially, we will also propose in rule a waste mninization
approach, with license limts based on the existing interimnercury
limts, and P2 plans that require nore effort to reduce by tiers.
Facilties mght be placed into tiers by the calculated increase in nercury
levels in their receiving waters; the higher the projected increase in the
receiving water, the nore work needs to be done. Renmenber this is a
draft and ideas are wel cone, especially for the P2 portion.

Encl osed are the main docunment HGAWXC. doc, and table 1 HGAWQCIt1l.xls in
MS Word 97 and Excel 97
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From bni chol son@wodardcurran. com

Sent: Friday, January 05, 2001 11:10 AM

To: Mower, Barry F

Cc: lotic@ninets.net; bnoore@ri dmai ne. comy brentd@kowhegan. or g;
dskei t h@ont el .com dntgrat h@at ahdi nl ab. comy j abrahanson@xstd. com
pari sud@regal i nk. net; john.leslie@fi.com pcloutier@psd.org;

wi ntl e@at urn. caps. nai ne. edu; waterrat @egal i nk. net;

scl ukey@r ewer ne. org; slane@gate.net; wley@wd.org; |awpca@w . net
Subject: RE: RE: mercury report to Legislature

CC. "'"lotic@ninets.net'" <lotic@ninets.net>, "'bnoore@ri dmai ne. com "
<broor e@ri dmai ne. conm>, "' brentd@kowhegan. org' " <brentd@kowhegan. org>,
"'dskeith@ontel.com " <dskeith@ontel.conr, "'dntgrath@atahdinlab.conl™

<dntgr at h@at ahdi nl ab. con», "'jabrahanson@std.conl™

<j abr ahanson@st d. conp,

"' parisud@regal i nk.net'" <parisud@megalink.net> "'john.leslie@of fi.com"
<john.leslie@fi.com, "'pcloutier@psd.org' " <pcloutier@psd. org>,

Wi nt| e@at urn. caps. mai ne. edu <wi nt| e@at urn. caps. mai ne. edu>,
"'waterrat @egal i nk. net'" <waterrat @egal i nk. net >,

"scl ukey@rewerne.org" "

<scl ukey@r ewer me. or g>, sl ane@gat e. net <sl|l ane@gat e. net >,
"'wiley@wd.org'" <wiley@wd.org> "'lawpca@w .net'" <l awpca@w . net>

Barry,
My responses for your consideration

1. Yes, but obviously it is the DEP's call. | amjust surprised that
the Departnment's official position nowis that it does not have a nuneric
AWQC for mercury per Chapter 530.5.

2. | thought it would matter for the DEP because by taking the position
that Mai ne never had a nunmeric AWQC for nercury, the Departnent is
admitting that the State is in violation of the the Clean Water Act - -
CWA section 303(c)(2)(B) which requires that that "Wenever a State
reviews water quality standards pursuant to paragraph (1) of this
subsection, or revises or adopts new standards pursuant to this

par agraph, such State shall adopt criteria for all toxic pollutants
listed pursuant to section 307(a)(1) of this Act for which criteria have
been published under section 304(a).... Such criteria shall be specific
nunmerical criteria for such toxic pollutants." The Departnent's prior
position up through 12/15/00 was that 'we did this through rul eneki ng per

Ch 530.5 for all toxics including mercury.' Now the position reflected
in the draft report is Miine never had a nuneric nercury AWQC. Under this
new position the State will remain in violation of the CWA section 303

for mercury until the BEP adopts through rul emaking the new 0.2ppm 0.2
ppt AWQC to be proposed by the DEP sonetinme in 2001 assum ng the

| egi sl ature passes the DEP's proposed bill. You mght want to check with
someone as to whether this new positon effects NPDES del egation

3. | tried to clarify what | thought was di scuused in ny coments.
4. | think P2 is the way to go and that the POTW are nmore than willing
to do their fair share which they are under Chapter 519. It still would

be nice to put the scope of the probleminto perspective for the
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| egislature-- this is primarily an air deposition problem The 1998 | aws
you nention permt Mine solid waste incinerators to emt up to 100 |bs
of mercury each. The biggest 75POTW in Miine studied by the DEP in 1998
di scharged 2.6 pounds of nmercury total according to the 1999 Mercury in
Wast ewat er Report.

From Barry. F. Mower

Sent: Thursday, January 04, 2001 5:55 PM

To: "'bnichol son@wodardcurran. com " <bni chol son@wodar dcurran. conp

Cc: "'lotic@ninets.net'" <lotic@ninets.net>; "'bnore@r dmai ne. coni "
<broor e@ri dmai ne. com>; "' brentd@kowhegan. org' " <brent d@kowhegan. org>;
"'dskeith@ontel.com " <dskeith@ontel.conr; "'dncgrath@atahdinlab.conm ™

<dntgr at h@at ahdi nl ab. conm»; "' jabrahanson@std. coni "
<j abrahamson@st d. conr; "'parisud@egalink.net'" <parisud@regal i nk. net >;
"*john.leslie@fi.comM" <john.leslie@fi.conp; "'pcloutier@psd.org""

wi ntl e@at urn. caps. nai ne. edu
<wi nt| e@at urn. caps. nai ne. edu>; "'waterrat @egal i nk. net
<wat err at @regal i nk. net>; "'scl ukey@rewerne.org'" <sclukey@rewerne. org>;
"'slane@gate.net'" <slane@gate.net> "'wley@wd.org' " <wley@wd. org>;
"'lawpca@wi . net' " <l awpca@w . net >

Subj ect : RE: nmercury report to Legislature

<pcl outi er @psd. or g>;

This message is in MME format. Since your nmil reader does not
under st and

this format, sonme or all of this nessage nay not be | egible.
Thanks for the conments.

1. Yes the table was onmtted from Appendi x 1, but not by design, rather

by omission. Yet | amnot sure it matters, because | gave you an updated
one with the draft report. Do you still think I should have both in the

report?

2. Wth respect to whether we did or did not have an AWQC for nercury, |
was convinced by Bill Taylor at the Decenber 15 neeting that we did not.

I don't think it matters anyway, because the legislature's intent in
suspendi ng 420(1) (A), establishing interimlimts, and directing DEP to
devel op an AWQC seems pretty clear that they think they have suspended
the only nmercury criterion we had.

3. | have it recorded that you said that. Am | wong or did you say
that and | just mi sunderstand what you neant?
4. The burden will not fall only on the point source dischargers. W

al ready passed a statute in 1998 that reduces air enissions and have
ot her progranms in the works to reduce solid waste contributions. And

nationally al lot has and will be done to curb air em ssions. But since
we have a statewi de mercury advisory, we need to cut back where we can
hence our proposal. The |legislature has the final say.

----- Oiginal Message-----
From bni chol son@wodardcurran. com [ mailto: bni chol son@wodardcurran. com
Sent: Wednesday, January 03, 2001 6:23 PM
To: Mower, Barry F; lotic@ninets.net; bnoore@r dnmai ne. com
brent d@kowhegan. org; dskeith@ontel.com dncgrath@atahdi nl ab. com
j abrahamson@std. com parisud@regal i nk. net; john.leslie@ofi.com
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pcl outi er @psd. org; w ntle@aturn. caps. mai ne. edu; wat errat @egal i nk. net;
scl ukey@r ewer ne. org; slane@gate.net; wley@wd.org; |awpca@w . net
Subj ect: RE: nmercury report to Legislature
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TGO Barry Mower, NME DEP

FROM Jeff Toorish, MPPA
DATE: January 5, 2001
RE: Draft anmbient water quality criteria report to the

| egi sl ature

Barry, the Maine Pul p and Paper Association and its nenber conpanies
appreciate the opportunity to provide the Departnent with coments
on the January 2 draft mercury anbient water quality report.

Conceptual ly, we agree with the Departnent’s reconmended approach to
continue with the interimlimts and ongoing inplenmentation of the
mercury P2 plans, while a nmethodol ogy and nuneric anbi ent water
quality criteria for nmercury i s devel oped. However, we believe the
draft report needs significant changes before it is submtted to the
Legi sl ature. Most notably,

There is no discussion in the introduction on total |oading of
nmercury to Maine's surface waters. Wiile the draft report
correctly points out that an ambient water quality criteria that
is less than “natural” background levels will be inpossible for
di schargers to neet, there should be sone discussion on the
relative contribution of nercury from point source di scharges
vrs. loadings fromair deposition. As drafted, the report |eaves
the reader with the inpression that by sinply reducing nercury
levels in wastewater effluent, fish consunption advisories in
Mai ne could be lifted. NESCAUM has estimated that the air

pat hway is the predom nant transport medium for both naturally
occurring and ant hropogeni c mercury emnissions.* Moreover,
studi es conparing fish nercury concentrations with rates of

at nospheri c deposition have found that airborne sources of
mercury account for much of the aquatic system | oadi ng.?

The report should clearly state that the fish consunption
advisories apply to all inland surface waters, including great
ponds that do not have any point source discharges. Cearly,

1 NESCAUM, 1998. Northeast States and Eastern Canadian Provinces Mercury Sudy. A Framework for
Action. Northeast Statesfor Coordinated Air Use Management. February 1998.

2Radaet al. 1989. “Recent Increases in atmospheric deposition of mercury to north-central Wisconsin lakes
inferred from sediment analysis’. Arch. Environ. Contam. Toxicol. 18:175-181. Fitzgerald, W.F. 1995. “Is
mercury increasing in the atmosphere? The need for an atmospheric mercury network (AMNET). Water, Air,
and Soil Pollution 80:245-254. Rudd, JW.M. 1995. “Sources of methylmercury to freshwater ecosystems: a
review”. Water, Air, and Soil Pollution 80:697-713.
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reducing nmercury levels in effluent discharges will have no
nmeasurabl e effect on water quality in those water bodies.

BAF cal cul ations. Two days notice is not sufficient tinme for us
to fully review the Bureau of Health’s proposed BAF net hodol ogy,
and we will likely have significant comrents on the appendi x.
Briefly, we question the use of the St. Croix and Sebago Lake

wat er columm data to derive BAFs. The St. Croix River total
nmercury level in the report is significantly less than |evels
nmeasured by one of our nenber conpanies, and the Sebago Lake BAF
is based upon a single data point. Wen adjusting the BAFs in
Table 3 of the BOH report for dissolved nmercury, the BAF val ue
is reduced to approxi mately 250,000. The BAF in the Gl is

139, 000. The 10° BAF is not consistent with those reported by EPA
and woul d be the highest in the country. Accordingly, the report
should sinply refer the reader to the BOH appendi x on the draft
derivation of BAF's, rather than stating a 10° nunber that is
extrenely suspect. Lastly, given the difficulty in establishing
a single BAF for all receiving waters, the report should al so
state that site-specific BAFs will be allowed to calculate site
speci fic AW where appropri ate.

Fi sh consunption levels. Appendix 3 discusses the BOH s fish
tissue action levels. W question the use of a 0.0324 kg/ day
fish consunption rate. EPA gui dance recommends that | oca
consunption rate data be used where avail able. Since Mine
appears to have a | ocal consunption rate study, why wasn't the
0. 026 kg/day val ue used? There is no explanation in the report
why Mai ne studies were dismssed in favor of EPA s fish
consunption rate of 0.0324 kg/day. EPA has recently issued a
FTAL of 0.3 ppm Therefore, the BOH needs to provide a clear
rational e why Maine’'s action |evel should be 0.2 ppm

St akehol der participation. DEP hosted two neetings with
Interested parties to solicit input on an anbient water quality
criteria for nmercury, and the executive sumary | eaves the

i npressi on that there was consensus anong the SWAT Techni cal

Advi sory Goup that a single AWX woul d be appropriate. This was
not the case, and SWAT nenbers submtted coments in response to
DEP' s Novenber 3 m nutes. Appendix 1 should include copies of
all comments submitted by SWAT nenbers, and the report should
clearly state that no consensus was reached on either an approach
or a criterion.

Conpl i ance schedul es. The DEP recommends that facilities that
could not conply wth the new FTC woul d be placed on a conpliance

schedule. There may be | ess resource intensive nmeans to
acconmplish this. For exanple, there could be sone type of
rebuttabl e presunption specified in rule that facilities with an
approved P2 plan woul d automatically be considered in conpliance
with the standard. The tiered approach to BMPs and P2 plans will
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need to be fully explored through a stakehol der process that
woul d facilitate the sharing of P2 efforts and the devel opnent of
reasonable BMPs for different tiers and facilities. The nere
fact that a particular facility is above a new criterion does not
necessarily nmean it is not performng well. Oher factors such
as source category, background concentration, raw materi al
supplies, prior efforts at P2 inplenmentation, etc. need to be
consi der ed.

Conpari son of state AWX for nercury. |f DEP intends to include
the table conparing water quality criteria in different states,
there should be a citation on the source of the information. |Is
this based on verbal discussions with state regulatory officials,
taken fromstate statute or regulation, etc. Please explain.
Additionally, the report nentions that sone states have adopted
the Geat Lakes criteria. |It’s our understanding that the G eat
Lakes states do not have pernmit limts based upon the 1. 3ppt
wildlife criteria, and/or variances are being granted. Sone

di scussion on how nercury control strategies are being

i mpl emented in these states nmay be hel pful.
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From M chael Barden [nmbarden@ul pandpaper. org]

Sent: Wednesday, January 10, 2001 5:20 PM

To: Mower, Barry F

Cc: Hafford, Annaleis; Bob Nadeau; Jeff Toorish; Courtemanch, Dave L
VanW e, David

Subj ect: Re: MPPA comments on draft mercury AWX report

Barry,

It's obvious we'll continue to have sonme points of disagreenent, and we
can

have that debate with the legislature. As a mnimum we'd |like to see an
appendi x in the report that would include all comments DEP received on the
draft. At |least the legislature would have the benefit of reading al
points of viewif they so desired. Again, thanks for giving us the
opportunity to commrent.

----- Original Message-----

From Mower, Barry F <Barry.F. Mower @t ate. ne. us>
To: 'Mchael Barden' <nbarden@ul pandpaper. org>

Cc: VanW e, David <David.Vanwi e@t ate. ne.us>; Courtemanch, Dave L

<Dave. L. Courtemanch@t at e. me. us>

Date: Friday, January 05, 2001 7:33 PM

Subj ect: RE: MPPA comments on draft nmercury AWQXC report

>Thanks for the comments. W agree with sone and question others as
>di scussed bel ow

>

>1. | agree that there should be sonme | anguage to di scuss atnospheric
>depositon and will add some. | do not intend to wite that no controls
on >point sources are warranted therefore.

>

>2. The report already says in the executive summary and in the nain text
>that the fish consunption advisories apply to all fresh waters.

>

>3. For the report including the BAFs | gave everyone a week, not 2
days, >to comment. Clearly not nuch, but we are proposing to adopt the
criterion >via rule-nmaking which will give everyone nore tine to think
about this. | >have changed the | anguage to make this clearer

>

>4, Regarding fish consunption |evels, we have used 32g/d since the early
>90's for all fish consunption advisories, including dioxin and nercury.
The ChenRi sk study that proposed 26g/d was heavily criticized by 3

nati onal experts we had review the study at that tine. Anyway we will
have a chance to discuss this as well during rul e-making.

>

>5. Stakehol der participation. Appendi x 1, the summary of the SWAT
nmeeting, doesn't say there was consensus, it just indentifies the options
di scussed.

>The executive summary identifies the two options and says the DEP favors
>one. It also says that general consensus was reached at the Dec 15
nmeeti ng about using a pollutiton mnimzation approach. | don't find an
email from Stewart after the Nov neeting. WAs there one or sone other
formof communication? If so could | get a copy. W switched eni

systems around then and may have lost it. | thought that the neeting
summaries would suffice to capture the neetings. | wll discuss adding
all the comments with people here.

>

39



>6. | agree that there may be ot her ways besides a conpliance schedul e,
and have nade changes to say so. We will discuss this as well during

>r ul e- maki ng.

>

>7. |1 don't see the need for references on the states criteria table, |
>believe they are all reasonably accurate. And for the wildlife criteria,
>this is not a discussion of who did what with license lints, and what
their inplenmentation strategies are. | think those need to be discussed
in rule-making but not in this table.

\Y

>> ----- Original Message-----

>> From M chael Barden [nmilto: nbarden@ul pandpaper. org]
>> Sent: Friday, January 05, 2001 4:10 PM

>> To: Mower, Barry F

>> Subj ect: MPPA comments on draft mercury AWXC report

>> << File: ATTACHO1l. TXT >> << File: nercuryA doc >>

40



